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F A C T - F I N D I N G



Introduction

The American Arbitration Association (AAA) is the world’s leading provider of alternative dispute resolution (ADR)  
options. AAA resolution options, which consists of conflict management processes, neutrals and client assistance,  
is part of a continuum of dispute resolution options available through the AAA. AAA resolution options assists parties  
to minimize the impact of disputes by resolving them earlier. This guide outlines the Fact-Finding process, including  
the steps involved from case initiation through resolution, and covers the procedures utilized in Fact-Finding cases. 

An Overview of the Fact-Finding Process

Parties may agree to proceed  
to mediation or arbitration. 

Generally within two days of 
receipt of the request but may be 
extended based on the needs of 
the parties.

A Request for Fact-Finding 

Upon receipt by AAA.
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Case Closed

No

Determined based on the needs of the 
parties but generally within 30 days of 
completion of the investigation.

Frequently completed within 
two weeks of the appointment of 
the fact-finder but the timeline 
may be shortened or lengthened 
based on the needs of the parties.
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Fact-Finding: An Independent Third-Party Investigation

Fact-Finding is particularly effective 
when parties or their counsel are  
facing a difficult and significant  
decision with limited or conflicting 
information. Because of conflicting  
evidence, adversarial proceedings 
would likely require extensive  
information exchange or discovery.  
In such a situation, parties are seeking 

a truly neutral investigation and report 
because their common interest lies in 
negotiating a settlement  or in a desire 
to conduct more focused information 
exchange or discovery.

Regardless of the industry application 
or the issue at hand, AAA Fact-Finding 
neutrals, part  of the AAA’s National 

Roster of expert neutrals, have the skills 
and experience to deal with difficult 
issues of fact. They provide information 
to parties in the form of a final report 
based on their investigations, which 
generally provides parties with the  
necessary steps to resolve their dispute.

Getting Started with Fact-Finding

Fact-Finding  is usually initiated by 
means of a written agreement among 
the parties. Once the case has been set 
in motion, the parties are given a list of 
potential fact-finders who possess the 
required expertise. The parties may 
either mutually agree to a fact-finder  

or ask that the AAA appoint someone 
from the designated list. The fact-
finder then works with the parties in 
setting forth an appropriate schedule 
for submitting relevant documents and 
identifying persons with information 
regarding the dispute. The parties  

and fact-finder also establish a  
schedule, rules of procedure and  
length for the interviews. Finally,  
the parties advise the fact-finder  
as to whether or not they want  
recommendations for settlement to  
be included in the fact-finder’s report. 

The Fact-Finding Process

Each party identifies the persons who 
have information concerning the  
dispute,  and the fact-finder conducts 
joint interviews with these individuals. 
Parties are expected to cooperate fully 
during the interview process, and the 
fact-finder is given access to all relevant 
information and documents during  
the investigatory process. When that 
process is complete, the fact-finder 
issues a written report within a  
designated timeframe agreed to  
by the parties. Generally, the fact- 
finder’s report does not include  

recommendations for settlement, but 
rather  offers a summary of facts and 
determinations of credibility. If the  
parties want the fact-finder’s  
recommendations for settlement,  
they must request those recommenda-
tions prior to the conclusion of the 
investigation.

If the parties want to adopt Fact-Finding 
as a part of their contractual dispute  
settlement procedure, they can insert 
the following Fact-Finding clause into 
their contract in conjunction with a  
standard arbitration provision:

If a dispute arises out of or relates to  
this contract, or the breach thereof,  
the parties agree first to submit their  
dispute to a neutral fact-finder  
pursuant to the American Arbitration 
Association’s Fact-Finding Procedures 
administered by the American 
Arbitration Association before resorting 
to arbitration, litigation, or some other 
dispute resolution procedure. 

If the parties want to use a fact-finder  
to resolve an existing dispute that is 
not covered contractually, they can  
complete an ADR Submission Form,  
a copy of which can be found on  
www.adr.org.



FF-1. Initiation of Fact-Finding

Any party may initiate a Fact-Finding 
process by sending the AAA the  
following information:

•	 the	parties’	agreement	to	 
 Fact-Finding,

•	 the	names,	addresses	and	 
 telephone numbers of the parties  
 and their representatives and

•	 the	appropriate	administrative	fee.

FF-2. Appointment of the Fact-Finder 

The fact-finder shall be selected by 
mutual agreement of the parties. To 
facilitate the selection process, the AAA 
will make available to the parties a list 
of individuals to serve as the fact-finder. 
Biographical information on the  
proposed fact-finders will be provided 
to the parties at the same time. 

FF-3. Qualifications of the Fact-Finder

No person shall serve as a fact-finder  
in any dispute in which that person has 
any financial or personal interest in the 
result of the Fact-Finding, except by  
the written consent of all parties.  
Prior to accepting an appointment, the 
prospective fact-finder shall disclose 
any circumstance likely to create a  
presumption of bias or prevent a 
prompt meeting with the parties.  
Upon receipt of such information, the 
AAA shall either replace the fact-finder 
or immediately communicate the  
information to the parties for their 
comments. In the event that the parties 
disagree as to whether the fact-finder 
shall serve, the AAA will appoint  
another fact-finder. The AAA is  
authorized to appoint another  
fact-finder if the appointed fact-finder 
is unable to serve promptly.

FF-4. Investigation

The fact-finder will conduct joint  
interviews of persons who have  
information concerning the dispute. 
The parties are expected to cooperate 
by making themselves and persons over 
whom they have influence and control 
available to answer all questions  
directed to them fully and factually.  
The fact-finder will have access to all  
relevant information and documents. 
The investigation and the delivery  
of the Fact-Finding Report will be  
completed within two weeks after the 
appointment of the fact-finder. The 
AAA may extend this time but only for 
good cause.

FF-5. The Fact-Finding Report

The Fact-Finding Report will be concise 
and written in plain English. It will  
summarize the facts found by the  
fact-finder. It will not recommend a 
remedy, but the report will include  
credibility determinations. In the 
report, close questions of credibility 
may be identified and explanations 
included as to the circumstances that 
make them close questions.

FF-6. Report Distribution

The fact-finder will provide the report 
to the AAA, which will provide it to the 
parties.

FF-7. Confidentiality

The fact-finder shall not divulge  
confidential information disclosed to a 
fact-finder by the parties or by witnesses 
in the course of the Fact-Finding. All 
records, report or other documents 
received by a fact-finder while serving 
in that capacity shall be confidential.

The fact-finder shall not be compelled 
to divulge such records or to testify  

in regard to the Fact-Finding in any 
adversary proceeding or judicial forum.

The parties shall maintain the  
confidentiality of the Fact-Finding  
and shall not rely on or introduce as  
evidence in any arbitral, judicial or 
other proceeding:

a) views expressed or suggestions  
 made by another party with  
 respect to a possible settlement  
 of the dispute;

b) admissions made by another party  
 in the course of the Fact-Finding  
 proceedings; 

c) proposals made or views expressed  
 by the fact-finder; or

d) the fact that another party had or  
 had not indicated willingness to  
 accept a proposal for settlement  
 made by the fact-finder.

FF-8. Exclusion of Liability

a) Neither the AAA nor any  
 evaluator is a necessary party  
 in judicial proceedings relating  
 to the evaluation. 

b) Neither the AAA nor any evaluator  
 shall be liable to any party for any  
 act or omission in connection with  
 any evaluation conducted under  
 this process. 

FF-9. Fact-Finder Fees and Expenses

The fees and expenses of the fact-finder 
shall be borne equally by the parties, 
and each party is responsible for its own 
costs, including legal fees, incurred in 
connection with the Fact-Finding. The 
parties may, however, in their written 
agreement alter the allocation of fees 
and expenses.

Fact-Finding Procedures
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